with her clients required them to waive any malpractice claims against her. Her listeners nodded knowingly until I explained to her that her standard waiver violated state ethics rules, and could cause her to lose her license. 6 One need not rely on anecdotal analysis. The few empirical studies show that lawyers often are unaware of even basic information about the law governing lawyers, such as the contours of the attorneyclient privilege.' While most new entrants to the legal profession must pass a professional responsibility examination, lawyers out of law school ten years or more, who draw a disproportionate number of malpractice suits," have been exempted. Many of these malpractice suits arise out of violations of professional ethics. 9 Professor Wolfram has responded to these failings of the legal profession with a meticulously researched, carefully organized, and well written text which discusses and analyzes the many issues under the rubric of "Professional Responsibility." He proceeds on the basic assumptions that what we call "lawyer's ethics" can be taught and must ' See ILLINOIS CODE OF PROFESSIONAL RESPONSIBILITY DR 6-102(a) (1987) ("A lawyer shall not attempt to exonerate himself from or limit his liability to his client for his personal malpractice. . . ."); see also MODEL CODE OF PROFESSIONAL RESPONSiBILrrY DR 6-102(A) (1980) ("A lawyer shall not attempt to exonerate himself from or limit his liability to his client for his personal malpractice."); cf MODEL RULES OF PROFESSIONAL CODUCT Rule 1.8(h) (1987) ("A lawyer shall not make an agreement prospectively limiting the lawyer's liability to a client for malpractice unless permitted by law and the client is independently represented in making the agreement
. . .. 11).
7 See, e.g., Special Project, The Attorney-Client Privilege in Multiple Party Situations, 8 COLUM. J.L. & Soc. PROBS. 179, 180 (1972) (reporting that its "survey revealed a general lack of awareness among attorneys as to when the attorney-client privilege will apply to inter-attorney exchanges of information"). Apr. 1984, at 78, 80 (reporting that a significant proportion of malpractice claims arise from violations of professional responsibility, including 9.35% from failure to obtain a client's consent or to inform a client, 4.79% from failure to follow a client's instructions, and 3.39% from conflicts of interest). In recent years, several major law firms have settled for substantial sums various malpractice claims based on ethical violations. New York's Rogers & Wells settled, for $40 million, a case in which it continued to represent a client after it should have known that the client was perpetrating a fraud. See After a $40M Payment, It's Not Over Yet for Rogers & Wells, Nat'l L.J., Apr. 14, 1986 , at 1, col. 1. Chicago's Winston & Strawn settled, for approximately $7.3 million, a lawsuit involving "reckless" advice it had given on securities law. See Winston & Strawn to Pay $7.3M in Pact, Nat'l L.J., May 18, 1987, at 3, col His book comes in two versions: the "Hornbook Series: Student Edition" and the "Hornbook Series: Practitioner's Edition." The two editions are identical for the first 953 pages, with extensive, and helpful, Westlaw references. The Practitioner's Edition has more extensive appendices and tables, is better bound, has thumb indices, and provides an additional chapter on "Judges and the Quality of Justice,"" the last of which alone justifies its considerable added expense. Few of us will be judges, but many of the issues that concern judges also concern the lawyers who practice before them, such as when a judge must disqualify herself; 2 when judges are immune from suit 3 and when they may be disciplined;' 4 and when judges may receive gifts or loans. 5 Lawyers, after all, cannot give to the judge what the judge may not receive.' 6 The title of Professor Wolfram's book, Modern Legal Ethics, is understated; his book's subject matter is broader and more thorough Professor Wolfram also examines the origins of lawyer regulation, over which the courts exercise power as part of their inherent authority. 21 He even explores the uncertain origins of the common practice of judges wearing robes-a practice that was abandoned in this country in the nineteenth century and did not resume in some states until the twentieth. 22 This last bit of trivia reveals another aspect of Professor Wolfram's hornbook: it is thoroughly annotated. 2 3 The footnotes are often mini-bibliographies. Even the brief reference to the use of judicial robes contains four citations to secondary authority. Book reviews are written in something like a sonata form. All reviews, no matter how critical, at some point find something to praise in the book, while laudatory reviews eventually must turn to the place where they mete out criticism. Reviewers feel, perhaps, that they must persuade the reader of their objectivity.
It is not easy to find something to criticize, because Professor Professor Wolfram argues that the doctrine of negative inherent powers, which allows the judicial branch of government to exclude the legislative branch from regulating lawyers' activities, is, in those cases that do not impinge directly on core functions of the judicial branch, an unwarranted usurpation of power by the courts. See id. § 2.2.3, at 28-31. But see Lehan, Book Review, FLA. BAR J., July-Aug. 1987, at 77, 77 ("It should be noted that [Wolfram's] arguments are contrary to the long established judicial position that legislative regulation of lawyers, who are officers of the courts, would seriously derogate the doctrine of separation of powers which is a fundamental strength of our democratic form of government.").
2 See C. WOLFRAM, supra note 11, § 17.1.1, at 954 n.1 (Practitioner's ed.). It is thoroughly annotated, but not completely so. I wish that Professor Wolfram would have cited more of my articles. But, alas, some things are not meant to be.
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Wolfram generally brings to his subject thoroughness of research, a very readable style, and critical analysis. There are no fatal flaws. In a few cases I disagree with Professor Wolfram, but these disagreements are mostly differences in emphasis and approach. Yet it might prove useful to examine a few of these areas, if only to fulfill the sonata form of all book reviews.
I. THE ADVOCATE-WITNESS RULE
My first disagreements arise from Professor Wolfram's discussion of the advocate-witness rule. In general, this rule provides that a lawyer who serves as the client's advocate in court may not be a witness in the same proceeding. 2 4 Professor Wolfram discusses the history of this rule in the case law and ABA rules, starting with the 1908 Canons of Professional Ethics. 2 5 He correctly notes that the rule appears to be based on conflicting rationales. For example, one commonly-advanced purpose of the rule is to protect the advocate's client, because opposing counsel can more easily impeach a testifying advocate by pointing out to the jurors the advocate's evident bias. 2 " If client protection is, indeed, the rationale for the rule, and the evil sought to be avoided is simply the vulnerability of the advocate's testimony, then client consent to the advocate's testimony should cure the problem. However, the rule does not allow for such client waiver.
2 7 Moreover, this purported rationale is inconsistent with another frequently cited rationale: that the opposing counsel will find it difficult to cross-examine and challenge ruthlessly the credibility of a fellow lawyer. 28 Professor Wolfram concludes that a "better rationale" is to be found in the fact that the advocate-witness "will naturally feel sympathy for his or her client." 29 Such emotional biases, as well as the financial incentives inherent in our adversary process and concerns with professional reputation, he reasons, "might cause a lawyer to slant testimony on the witness stand or to recite facts while commenting on the evidence." 30 His reference to "slanting" of testimony is not persuasive. After all, the advocate-witness rule is not an immunity from testifying, but merely precludes the lawyer from being the client's advocate 24 See C. WOLFRAM, supra note 11, § 7.5. [Vol. 136:1761
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in court during the time that she is also a witness. The disqualified lawyer may still represent the client, except in the particular litigation. The lawyer disqualified in the instant case will still testify and probably hopes to continue to represent the client. Thus, the motivation to slant testimony continues to exist. Defendants and plaintiffs have an even greater incentive to slant their testimony, yet we allow this testimony and leave questions of credibility to the jury. A more persuasive rationale for the rule is that the fact finder is more likely to be confused if the same lawyer who argues the evidence takes the stand to testify as to what that evidence is. Perhaps Professor Wolfram had this rationale in mind when he stated that the testifying advocate might "recite facts while commenting on the evidence." 3 On the other hand, all lawyers "recite facts" and "comment on the evidence" when summing up and arguing their case before the jury. There is nothing wrong with this. What damages the opposing party and confuses the jury is when the witness comments on the evidence, in effect arguing the case, while merely purporting to recite facts and give testimony. Client consent does not cure this problem, for its rationale lies in a systemic interest in ensuring fair results by not confusing the trier of fact. 3 2 If the basis of the advocate-witness rule is the possible confusion of the trier of fact when the advocate is also a witness, that rationale calls into question the rule imputing to the entire law firm the disqualification of the one lawyer subject to the advocate-witness rule. (1987) ("While lawyers are associated in a firm, none of them shall knowingly represent a client when any one of them practicing alone would have been prohibited from doing so by rules 1.7, 1.8(c), 1.9 or 2.2."). Rule 1.10(a) is the general rule regarding imputation, but it specifically does not list Rule 3.7 ("Lawyer as Witness") as a cause for disqualification.
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was a response to the criticism of the broad imputation rule, 5 but does not explain the nature and validity of this criticism, although he does illustrate some problems and court responses to them under the strict Model Code. Professor Wolfram perhaps should have added that the main rationale for the advocate-witness rule-the possibility of confusing the trier of fact-does not require imputation of the disqualification because there is no danger of such confusion when one lawyer is the advocate and another lawyer, even though from the same firm, is a witness.
In a different section of his book, Professor Wolfram recommends that lawyers who conduct interviews with hostile or evasive prospective witnesses use an investigator who can be the witness without disqualifying the advocate."
6 However, the law firm's employee-investigator can have the same incentive as the lawyer to slant testimony. The investigator, like a law partner, can be compensated entirely by a profit-sharing arrangement. 37 In such cases both the investigator and the lawyer may have the same economic motivation to slant testimony. Yet even the Model Code, which provides for imputation of an advocate's disqualification to all other lawyers in the firm, does not require imputation of disqualification to a law firm's investigator. The clearest explanation is that there is no imputation in such cases because there is no likely confusion by the trier of fact. If one fully explores the rationale for the advocate-witness rule, the change regarding imputation in the Model Rules is easy to understand because it makes good sense. The most logical rationale of the rule lies not in any "slanting" of testimony, but in confusion of the finder of fact. Thus, the change was not inserted to confuse the beleaguered law student, but is a logical outgrowth of the rationale behind the advocate-witness rule. Professor Wolfram's analysis of the rule would benefit from a discussion of this rationale.
II. FEE SPLITTING
At another point, Professor Wolfram discusses fee splitting, called a "fee referral" by its proponents and a "kickback" by its opponents. Lawyers in the same firm may split firm income in any manner they s See C. WOLFRAM, supra note 11, § 7.5.2, at 384. choose." It is not unusual for a firm to have one or more "rainmakers" bringing in business while other lawyers do the actual legal work. The rainmaker's partnership draw is a function of how much business she brings in, not of her billable hours. No one ever tells the client how the firm will divide the fee between the rainmaker and others within the firm. Indeed, the firm need not secure consent from the client to allow others within the firm to perform the work and share client confidences. 39 However, if lawyers are not in the same firm, very different rules apply. Fee splitting or fee dividing occurs when a single bill to a client covers the fee of two or more lawyers in different firms. 4 " The Model Code prohibits fee splitting unless the fee is divided "in proportion to the services performed and responsibility assumed" by each lawyer;"' in addition, the client must consent and the total fee must be reasonable. 42 The Model Rules apply the same requirements, except that the division may be "in proportion to the services performed by each lawyer or, by written agreement with the client, each lawyer assumes joint responsibility for the representation." 4 In contrast, a lawyer's "responsibilities" under the Model Code require that the forwarding lawyer actually work on the case and not receive fees disproportionate to the work performed. Lawyers who violate this rule risk discipline and loss of their fees. 44 In spite of the Model Code's formal prohibition, fee splitting is common, especially in personal injury cases. Such splitting does not increase a client's fees, because the total fee, which is contingent, stays the 11 See MODEL CODE OF PROFESSIONAL RESPONSIBILITY EC 4-2 (1980) ("Unless the client otherwise directs, a lawyer may disclose the affairs of his client to partners or associates of his firm."); MODEL RULES OF PROFESSIONAL CONDUCT Rule 1.6 comment (1987) ("Lawyers in a firm may, in the course of the firm's practice, disclose to each other information relating to a client of the firm, unless the client has instructed that particular information be confined to specified lawyers."). 
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same. In a typical case, the client agrees to pay lawyer A one-third of the recovery. When lawyer A forwards the case to lawyer B, the client still pays only one-third of the recovery, but lawyer B pays to lawyer A a percentage of the fee, which is often one-third of lawyer B's fee (i.e., one-third of one-third).
The client should benefit from fee splitting because it encourages lawyer A to shift the case to a more competent attorney, typically a trial specialist. 45 Lawyer A and the client share the goal of securing for the client the largest recovery possible. If the law does not allow lawyer A to refer the case-the present position of the Model Code-then the lawyer must perform the services herself. The fundamental danger of the Code's prohibition is not so much that lawyer A will fall below the minimum level of competence, but that she might settle too cheaply, which is hardly in the best interests of the client.
Alternatively, under the Model Code, a more risk-prone lawyer would refer the case, bargain for a prohibited contingent fee, and hope that she does not get caught. Both empirical and anecdotal evidence suggest that fee splitting is common, because lawyers find it useful, and that it is hidden, because of the ethical prohibition. 4 When such arrangements are made under the table, there is less protection for the client: the forwarding lawyer chooses the lawyer who will perform the work and assume responsibility for the case, but the forwarding lawyer assumes no personal responsibility for the results.
Professor Wolfram argues that both the Model Code and the Model Rules are flawed in that neither "provides clients with the information that they would desire in order to shop for a better division of fees and responsibilities among other lawyers." 4 However, the client usually has little interest in shopping for a "better division of the fees." The contingent fee remains the same however that fee is divided between two lawyers. Now that the Model Rules have sparked a trend toward allowing referral fees, we might expect such fees to become open and above board. With the new legality of referral fees, we might expect competition to lower those fees to something less than a third of the full fee that the client has agreed to pay. In fact, rates appear to be dropping in "I See MODEL RULES OF PROFESSIONAL CONDUCT Rule 1.5 comment (1987) ("A division of fee . . .most often is used when the fee is contingent and the division is between a referring lawyer and a trial specialist.").
48 See, e.g., Moran v. Harris, 131 Cal. App. 3d 913, 921-23, 182 Cal. Rptr. 519, 523-24 (1982) (holding that a fee splitting agreement was not contrary to public policy because "lawyers continue to routinely participate in fee splitting arrangements with the apparent approval of those institutions charged with regulating the profession"). those states that have allowed the type of referral fees now authorized by the Model Rules. This reduction in referral fees appears to be occurring even though individual clients have no knowledge of the details of the division of their fees, and therefore cannot shop for a better fee division. 48 This lowering of referral fees is interesting, but does not directly affect or protect the client. The client's main interest is not the size of the referring fee due the forwarding lawyer; rather, it is that the lawyer chosen to handle the case be effective. The best way to protect the client and guarantee that the forwarding lawyer will choose a good lawyer is to make the forwarding lawyer responsible for the mistakes of the lawyer she selects. The Model Rules do just that.
The forwarding lawyer essentially is paid to perform only one service-the selection of the appropriate lawyer to whom the case will be forwarded. The Model Rules protect the client because they make the referring lawyer assume the malpractice liability of the lawyer to whom the case has been forwarded. They substantially restate the old ABA Canons of Professional Ethics on this point 49 by allowing fee referrals based on a division of service or responsibility. 5° In other words, if the forwarding attorney assumes the malpractice liability of the lawyer to whom the case is referred, the client agrees in writing to the transfer of the case, and the total fee is reasonable, then a referral fee is proper. 5 "
The Model Rules, in effect, encourage forwarding, 2 but, as the 48 I base this conclusion on my personal observations and discussions with various lawyers; there is as yet no empirical study on this issue. Open and above board case forwarding should encourage the equivalent of cooperative lawyer advertising, in which one law firm develops and has aired the television advertisements, and then refers cases to other law firms who previously have agreed to take cases in return for a referral fee. The whole process is a very efficient way of bringing legal services to the injured consumer. For an example of such a cooperative, and the controversy surrounding it, see (1987) . Professor Wolfram notes that "joint responsibility" might be read as a euphemism for joint and several malpractice liability. See C. WOLF-RAM, supra note 11, § 9.2.4, at 512 n.9. The comment to the Model Rules states that "[jjoint responsibility for the representation entails the obligations stated in Rule 5.1 for purposes of the matter involved." MODEL RULES OF PROFESSIONAL CONDUCT Rule 1.5 comment (1987) . The comment does not purport to exhaust the obligations of Rule 1.5(e)(1). Rule 5.1 outlines the responsibilities of a partner, and thus governs when one is subject to discipline for the acts of another attorney, but does not decide when an attorney may also be civilly or criminally liable. See id. Rule 5. 1 & comment (1987) . Under ordinary tort principles, joint responsibility should entail malpractice liability. 62 See C. WOLFRAM, supra note 11, § 9.2.4, at 511 ("The availability of forwarding fees encourages a lawyer without particular competence in a specialized matter or with a temporary crush of other business in the office to forward a client's matter to a lawyer better equipped to handle it.").
price, require assumption of malpractice liability. Clients do not have "full information about . . . how their fees are being divided," as Professor Wolfram complains, 53 but neither do they know how much of the fee the rainmaker of a firm retains when she passes the case to another lawyer in the same firm. Similarly, law firms are not required to disclose the division of fees with former partners or associates5 or nonlawyer employees 55 of the firm. The Model Rules protect the client from the rainmaker within the firm and the forwarder from another firm in the same manner: by forcing each to assume malpractice liability.
Under the Model Code, a lawyer and client could reach this result in a more roundabout manner. A lawyer legally could pay a referral fee if she "associates" with a lawyer from another firm. 56 If the two lawyers associate-i.e., the client consents and hires both lawyers-then the fee splitting rules are inapplicable, because the lawyers, in effect, share joint and several responsibility for that particular case. 57 The Model Rules cut through the technicalities and automatically im-53 Id.
"' See MODEL CODE OF PROFESSIONAL RESPONSIBILITY DR 2-107(B) (1980) . Although the Model Rules do not have "a precisely correlative provision," Wolfram notes that Model Rule 5.4(a)(3), which permits inclusion of "nonlawyer employees of a firm in profit-sharing compensation or retirement plans," should also be applicable to the firm's former lawyers. C. WOLFRAM, supra note 11, § 16.2.1, at 880 n.14. However, Model Rule 5.4(a)(3) probably cannot be read to permit the fee splitting, not-forretirement separation agreements permitted by the Model Code. See id. 11 See MODEL CODE OF PROFESSIONAL RESPONSIBILITY DR 2-107(A) (1980) . In fact, the Model Code requires a lawyer to associate herself in matters in which she is not competent. See id. DR 6-101(A) (1980); see also id. EC 6-3 (1980) ("A lawyer offered employment in a matter in which he is not and does not expect to become so qualified should either decline the employment or, with the consent of his client, accept the employment and associate a lawyer who is competent in the matter."); C. WOLF-RAM, supra note 11, § 5.1, at 188 ("A lawyer is required by the Code . . . to decline a representation because of present incompetence only if the lawyer does not intend to associate a competent lawyer or to become competent by self-study."). The client consent referred to in EC 6-3 is implied by Canon 4, because the first lawyer may not reveal client confidences to the second lawyer, who is not in the same firm, without client consent. See MODEL CODE OF PROFESSIONAL RFSPONSIBILITY DR 4-101(C) (1) (1980) ; see also id. EC 4-2 (1980) ("[In the absence of consent of his client after full disclosure, a lawyer should not associate another lawyer in the handling of a matter. . . ."); C. WOLFRAM supra note 11, § 5.1, at 188 n.23 ("EC 6-3 refers to obtaining the consent of the client to associate another lawyer.").
" See Fontenot & Mitchell v. Rozas, Manuel, Fontenot & McGee, 425 So. 2d 259, 261 (La. Ct. App. 1982) ; cf. Krajewski v. Klawon, 84 Mich. App. 532, 537, 270 N.W.2d 9, 11 (1978) ("DR 2-107 was formulated to prohibit brokering; to protect a client from clandestine payment and employment; to prevent aggrandizement of fees.").
pute malpractice liability to all parties in any arrangement equivalent to fee splitting. 58 The price of fee splitting is the assumption of joint and several liability for that particular case, which protects the client much more than the right to detailed information on the division of fees.
In short, Professor Wolfram may be too critical of the changes regarding referral fees. These changes serve to protect clients by "facilita[ting] association of more than one lawyer in a matter in which neither alone could serve the client as well."" 9 They also protect the client by requiring that all attorneys involved in a case assume joint responsibility for the entire representation.
III. RULE 11
The Model Code and the Model Rules forbid lawyers from filing frivolous motions 0 and improperly seeking to delay the resolution of litigation. 6 1 In addition, the Federal Rules of Civil Procedure have been modified to authorize judges to impose sanctions directly on attorneys for pleadings that a judge determines were not "formed after reasonable inquiry," were not "well grounded in fact" or "warranted by existing law or a good faith argument for the extension, modification, or reversal of existing law," or were "interposed for any improper purpose, such as to harass or to cause unnecessary delay or needless increase in the cost of litigation." 62 51 See MODEL RULES OF PROFESSIONAL CONDUCT Rule 1.5(e) (1) (1987) ; see also MODEL RULES OF PROFESSIONAL CONDUCT Rule 1.5 comment (1987) ("Paragraph (e) permits the lawyers to divide a fee on either the basis of the proportion of services they render or by agreement between the participating lawyers if all assume responsibility for the representation as a whole and the client is advised and does not object.").
"' MODEL RULES OF PROFESSIONAL CONDUCT Rule 1.5 comment (1987) .
